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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
I.S.B. #7259
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JENNIFER ANN FRY,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43812
ADA COUNTY NO. CR 2014-1275
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Jennifer Ann Fry appeals from the district court’s Judgment of Conviction,
Suspended Sentence, Order of Probation and Commitment. Ms. Fry was sentenced to
a unified term of fourteen years, with two and one-half years fixed, suspended for a
fourteen year probationary term. She asserts that the district court abused its discretion
in sentencing her to an excessive sentence without giving proper weight and
consideration to the mitigating factors that exist in her case.
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Statement of the Facts & Course of Proceedings
On June 17, 2014, an Indictment was filed charging Ms. Fry with one count of
grand theft.

(R., pp.54-55.)

The charges were the result of report to police from

Dr. Murphy, with Animals R Us, that Ms. Fry had written checks to herself without his
permission. (PSI, p.3.)1
Ms. Fry entered a plea of not guilty to the charge. (R., p.57.) After several
delays, the case proceeded to trial. (R., pp.135-157.) The jury found Ms. Fry guilty of
grand theft. (R., p.185.)
At sentencing, the prosecution requested imposition of a ten year sentence, with
two years fixed. (Tr., p.580, Ls.8-10.) Defense counsel requested a withheld judgment
and a period of probation. (Tr., p.598, Ls. 1-3.) The district court imposed a unified
sentence of fourteen years, with two and one-half years fixed, suspended for a fourteen
year probationary term. (R., pp.190-194.) The district court also issued an Order for
Restitution and Judgment ordering Ms. Fry to pay $28,383.54 in restitution to Animals R
Us Veterinary Clinic. (R., pp.219-220.) Mr. Fry filed a Notice of Appeal timely from the
Judgment of Conviction, Suspended Sentence, Order of Probation and Commitment.
(R., pp.190-194.)

For ease of reference, the electronic file containing the Presentence Investigation
Report and attachments will be cited as “PSI” and referenced pages will correspond
with the electronic page numbers contained in this file.
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ISSUE
Did the district court abuse its discretion when it imposed, upon Ms. Fry, a unified
sentence of fourteen years, with two and one-half years fixed, suspended for a fourteen
year probationary term, following her conviction for grand theft?
ARGUMENT
The District Court Abused Its Discretion When It Imposed, Upon Ms. Fry, A Unified
Sentence Of Fourteen Years, With Two And One-Half Years Fixed, Suspended For A
Fourteen Year Probationary Term, Following Her Conviction For Grand Theft
Ms. Fry asserts that, given any view of the facts, her unified sentence of fourteen
years, with two and one-half years fixed, suspended for a fourteen year probationary
term, is excessive. Where a defendant contends that the sentencing court imposed an
excessively harsh sentence, the appellate court will conduct an independent review of
the record giving consideration to the nature of the offense, the character of the
offender, and the protection of the public interest. See State v. Reinke, 103 Idaho 771
(Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Ms. Fry does not allege that her
sentence exceeds the statutory maximum.

Accordingly, in order to show an abuse of

discretion, Ms. Fry must show that in light of the governing criteria, the sentence was
excessive considering any view of the facts. Id. (citing State v. Broadhead, 120 Idaho
141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385 (1992)).
The governing criteria or objectives of criminal punishment are:

(1) protection of

society; (2) deterrence of the individual and the public generally; (3) the possibility of
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rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v.
Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136
Idaho 138 (2001)).
Ms. Fry asserts that the district court failed to give proper weight and
consideration to the mitigating factors that exist in her case. Specifically, she asserts
that the district court failed to give proper consideration to her status as a first time
offender. In State v. Shideler, 103 Idaho 593, 595 (1982), the defendant’s sentence
was reduced, in part, because “[t]his was the defendant’s first felony with no prior
history of any criminal activity.” Prior to the instant offense, Ms. Fry’s criminal record
includes only two juvenile convictions for tobacco possession by a minor. (PSI, pp.4-5.)
Additionally, Ms. Fry has serious health concerns.

Health problems of the

defendant are a factor for the district court to consider in determining an appropriate
sentence.

State v. James, 112 Idaho 239, 243-44 (Ct. App. 1986).

diagnosed with uterine cancer in December of 2014.

(PSI, p.12.)

Ms. Fry was
She had a

hysterectomy and then underwent numerous rounds of chemotherapy and radiation.
(PSI, p.12.) At the time she completed the PSI, she noted that her health was “poor,”
but “getting better.” (PSI, p.12.) Several of her doctors wrote letters noting that Ms. Fry
was in post-cancer treatment and needed further monitoring. (PSI, pp.52-54.)
Idaho courts have previously recognized that Idaho Code § 19-2523 requires the
trial court to consider a defendant’s mental illness as a sentencing factor. Hollon v.
State, 132 Idaho 573, 581 (1999).

Mr. Fry has been previously diagnosed with

depression had has been prescribed Lexapro since 2003.

(PSI, p.12.)

She has

received counseling in the past to address her depression and the past emotional and
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physical abuses suffered during her first marriage. (PSI, p.12.) She believes that she
would benefit from further counseling at this time. (PSI, p.12.)
Furthermore, the Idaho Supreme Court has previously considered a defendant’s
steady employment in reducing his sentence. Shideler, 103 Idaho at 595. At the time
of the sentencing hearing, Ms. Fry was employed as a bookkeeper for A Caring Hand
Home Health. (PSI, p.10.) Her immediate supervisor, Tammy Burke, wrote a letter of
support for Ms. Fry noting that she was a great employee and that she had “personally
witness[ed] . . . the admirable professional work ethic and positive personal demeanor
of Jennifer . . .” (PSI, p.49.) A Caring Hand Home Health’s owner also wrote a letter of
support for Ms. Fry praising her quality of work and positive character. (PSI, p.50.)
In addition, in State v. Shideler, the Idaho Supreme Court noted that family and
friend support were factors that should be considered in the Court’s decision as to what
is an appropriate sentence. Id. at 594. Ms. Fry has the support of numerous friends
and family.

She supplied the district court with eleven letters of support from friends,

family members, and employers.

(PSI, pp.21-30, 49-51.)

These letters show that

Ms. Fry is hard-working, loving, caring, kind, and generous. (PSI, pp.21-24, 51.) Many
also note that she had been involved in a motorcycle club that does a lot of charity work
and that she is very devoted to this charity work. (PSI, pp.25-30, 51.)
Based upon the above mitigating factors, Ms. Fry asserts that the district court
abused its discretion by imposing an excessive sentence upon her. She asserts that
had the district court properly considered her status as a first time offender, health
concerns, employment history, and friend and family support, it would have crafted a
less severe sentence.
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CONCLUSION
Ms. Fry respectfully requests that this Court reduce her sentence as it deems
appropriate.
DATED this 20th day of July, 2016.

__________/s/_______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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